Part 45 was promulgated for the purpose of enabling MSHA to cite
independent contractors for violations they commit at mines and
Part 45 became effective on July 31, 1980, and was in effect when
Harris, Justice and Fitch agreed to prepare the No. 2 Mine site
in March 1981.  Since Harris, Justice, and Fitch come within the
definition of an independent contractor, each of them could have
been cited for storing explosives improperly and for operating an
end loader with bad brakes.

The Commission has held in such cases as Consolidation Coal
Company, 1 FMSHRC 347 (1979), Kaiser Steel Corporation, 1 FMSHRC
343 (1979), Monterey Coal Company, 1 FMSHRC 1781 (1979), Old Ben
Coal Company, 1 FMSHRC 1480 (1979), and Republic Steel Corpora-
tion, 1 FMSHRC 5 (1979), that MSHA may cite operators for viola-
tions committed by independent contractors.  Therefore, even if
the unsafe brakes and improper storage of explosives could be
attributed to Harris, Justice, and Fitch, McGinnis Coal Company
may also be cited for those same violations.  Courts have also
held that operators may be cited for violations committed by in-
dependent contractors and their employees.  (Bituminous Coal
Operators' Association v. Secretary of the Interior, 547 F.2d
240 (4th Cir. 1977); Association of Bituminous Contractors, Inc.
v- Cecil D. Andrus, 581 F.2d 853 (D.C. Cir. 1978); and Cyprus
Industrial Minerals Company v. FMSHRC and Secretary of Labor,
664 F.2d 1116 (9th Cir. 1981).

The Commission held in the Old Ben case, supra, that it
would not approve MSHA's citing of an operator for an independ-
ent contractor's violation if MSHA did so purely for administra-
tive convenience, and in Phillips Uranium Corp., 4 FMSHRC 549
(1982), the Commission declined to uphold MSHA's citing of an
operator for the independent contractor's violation. Among the
reasons for the Commission's refusal was i'ts belief that the
health and safety purposes of the Act would best be served by
citing the independent contractor who is responsible for the vio-
lations of its own employees. Also, the Commission believed
that large independent contractors, like the one involved in
Phillips Uranium, are in the best position to eliminate the
hazards. Moreover, the Commission majority said that citing
the operator for the independent contractor's violation caused
the operator to be charged in subsequent civil penalty cases
with a history of previous violations, for which the operator
might be unfairly charged, just for MSHA's administrative con-
venience.

In this proceeding, I believe that the operator, McGinnis,
should be cited or held responsible for unsafe brakes, if any,
on the end loader, because McGinnis-had agreed to obtain the
equipment used at the mine site, and McGinnis had agreed to pro-
vide fuel and maintenance for the equipment used.  Likewise,
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